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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  

In the Matter of 
 
GAME SHOW NETWORK, LLC, 
 Complainant, 
 
  v. 
 
CABLEVISION SYSTEMS CORP., 
 Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
MB Docket No. 12-122 
File No. CSR-8529-P 

 

TO: Chief Administrative Law Judge Richard L. Sippel 

DEFENDANT’S MOTION IN LIMINE TO EXCLUDE PORTIONS OF THE 
TESTIMONY OF HAL J. SINGER AND TIMOTHY BROOKS 

This Court should strike and exclude from trial those portions of the 

testimony of Complainant Game Show Network, LLC’s (“GSN”) experts, Hal J. Singer, 

Ph.D and Timothy Brooks, that relate to new analysis that should have been contained in 

their expert reports filed on November 19, 2012.1   

On October 15, 2012, this Court entered a Scheduling Order requiring 

GSN to file its “Final Expert Reports” by November 19, 2012 and Cablevision to file its 

“Final Expert Reports” by December 14, 2012 (“Scheduling Order”).  GSN provided 

reports for two experts, Dr. Singer and Mr.  Brooks.  Both experts had been retained by 

GSN prior to the issuance of the HDO by the Media Bureau; in fact, both submitted 

declarations in the Media Bureau phase of the proceedings in late 2011 and early 2012.2  

                                                 
1 See GSN Exh. 222 (Direct Testimony of Timothy Brooks); GSN Exh. 223 (Testimony of Hal J. Singer, 
Ph.D). 
2 See October 12, 2011 Program Carriage Complaint (attaching Brooks and Singer Declarations); January 
17, 2012 Reply (attaching Brooks and Singer Reply Declarations).   
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Cablevision deposed those experts on the subject matter of their Final Expert Reports on 

January 29 and February 4, 2013.  

Pursuant to the pretrial scheduling order entered by the Presiding Judge on 

February 28, 2013 (“Pretrial Order”), the parties each filed the direct testimony of their 

respective experts on March 12.  Dr. Singer and Mr. Brooks submitted written direct 

testimony that expanded on their Final Expert Reports in two respects, one of which was 

contemplated by the parties and one of which was not and is the subject of this motion.  

  First, the Singer and Brooks testimony contained new material 

responsive to the expert reports submitted by Cablevision.  Although the Presiding 

Judge’s October 15 Scheduling Order did not provide for rebuttal reports by GSN’s 

experts, the Singer and Brooks testimony responds in various places to criticisms leveled 

at the initial reports by Cablevision’s experts.  The parties expressly discussed such 

limited additional testimony prior to submitting the Pretrial Order to the Presiding Judge; 

as a result, the Pretrial Order permits each side to file supplemental expert reports on 

March 19 to respond specifically to critiques from opposing experts. 

The Singer and Brooks testimony, however, has been amplified in another 

way that was not agreed to by the parties or, we respectfully submit, permitted by the 

Pretrial Order.  In particular, both experts offer new analyses in support of their initial 

opinions based on data or materials they had or could have obtained when they filed their 

Final Expert Reports, but apparently chose to exclude.  Although GSN and its experts 

may have been dissatisfied with their original analyses, none of this Court’s Scheduling 

Order, the Pretrial Order, or basic principles of fairness allow them to have a “do-over” 

less than three weeks before trial.  Allowing GSN’s experts to offer new testimony at this 
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late date would unfairly prejudice Defendants and undo the carefully considered 

scheduling orders that have governed these proceedings.  

For these reasons, and for the further reasons set forth below, this Court 

should strike these unauthorized additions to and amendments of Dr. Singer’s and Mr. 

Brooks’ testimony, and limit their trial testimony to the topics and analysis contained in 

their Final Expert Report as well as their response to criticisms of their reports previously 

advanced by Cablevision’s experts.  For the convenience of the Presiding Judge, we 

attach to this motion as Exhibit “A” and Exhibit “B” respectively, annotated versions of 

Dr. Singer’s and Mr. Brooks’ testimony showing precisely which portions of their 

testimony should be excluded. 

I. Dr. Singer Should Be Precluded From Offering Testimony Regarding New 
Analyses Supporting Opinions in His Final Expert Report 

Dr. Singer’s testimony improperly expands on his Final Expert Report by 

including analysis supporting his original opinions based on facts or data that he had or 

could have obtained prior to filing his Final Expert Report.   

Dr. Singer’s testimony contains multiple examples of analyses that he 

could have and should have presented in his Final Expert Report.  For example, in his 

Report Dr. Singer performed a “Mahalanobis distance” analysis which he used to 

describe GSN’s demographic “proximity” to other cable networks.  Dr. Singer based this 

analysis on only 37 cable networks for which Nielsen demographic data is available.3  

Now, in his written direct testimony, he expands his analysis to cover 101 networks, 

relying on data that he could have obtained prior to filing his report.4     

                                                 
3 See November 19, 2012 Expert Report of Hal J. Singer, PH.D ¶¶ 43-45 (“Singer Report”). 
4 See GSN Exh. 223 at ¶52. 
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Legend to Testimony of Hal J. Singer (GSN Exh. 223) 
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NAVIGANT ECONOMICS 
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Phone: (202) 747-3520 

 

EDUCATION 
 

THE JOHNS HOPKINS UNIVERSITY, Ph.D., 1999; M.A. (Economics), 1996. 
 
TULANE UNIVERSITY, B.S. magna cum laude (Economics), 1994. Dean’s Honor Scholar (full academic scholarship). 
Senior Scholar Prize in Economics, 1994. 
 

 
CURRENT EMPLOYMENT 
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GEORGETOWN UNIVERSITY, MCDONOUGH SCHOOL OF BUSINESS, Washington, D.C.: Adjunct Professor, 2010. 
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THE JOHNS HOPKINS UNIVERSITY, ECONOMICS DEPARTMENT, BALTIMORE: Teaching Assistant, 1996-98. 
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1. THE NEED FOR SPEED: A NEW FRAMEWORK FOR TELECOMMUNICATIONS POLICY FOR THE 21ST CENTURY, co-
authored with Robert Litan (Brookings Institution Press 2013). 
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with Robert W. Hahn and Robert E Litan. 
 
19. Vertical Foreclosure in Video Programming Markets: Implication for Cable Operators, 3 REVIEW OF NETWORK ECONOMICS 

348 (2007), co-authored with J. Gregory Sidak. 
 
20. The Unintended Consequences of Net Neutrality, 5 JOURNAL ON TELECOMMUNICATIONS AND HIGH TECH LAW 533 

(2007), co-authored with Robert E. Litan. 
 
21. Does Video Delivered Over a Telephone Network Require a Cable Franchise?, 59 FEDERAL COMMUNICATIONS LAW 
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AND ECONOMICS 301 (2006). 
 
23. Uberregulation without Economics: The World Trade Organization’s Decision in the U.S.-Mexico Arbitration on Telecommunications 
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(2004), co-authored with Robert W. Crandall and Allan T. Ingraham. 
 
26. Foreign Investment Restrictions as Industrial Policy, 3 CANADIAN JOURNAL OF LAW AND TECHNOLOGY 19 (2004), co-

authored with Robert W. Crandall. 
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Ok.). 

8. Review of the Regulatory Framework Relating to Vertical Integration, Broadcasting Notice of Consultation CRTC 
2010-783 (Canadian Radio-television Telecommunications Commission). 
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